IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEGHENY UNI VERSI TY MEDI CAL : CIVIL ACTI ON
PRACTI CES :

V.
S| DNEY H LLMAN MEDI CAL CENTER and
PH LADELPH A JO NT BOARD, Uni on of
Needl etrades, |Industrial & Textile :
Enpl oyees : NO. 98-2414

MEMORANDUM and ORDER

Norma L. Shapiro, J. May 19, 1998
Plaintiff Allegheny University Medical Practices

(“Al'l egheny”), seeking an Order enjoining arbitration under a

col | ective bargai ning agreenent and conpelling arbitration under

a managenent agreenment, filed this action agai nst defendants

Sidney Hi Il man Medical Center (“Hi |l man”) and Phil adel phia Joi nt

Board, Union of Needl etrades, Industrial and Textile Enpl oyees

(“Union”). Allegheny noved for a tenporary restraining order

(“TRO'), granted by the Energency Judge on May 8, 1998, and for a

prelimnary injunction. For the reasons stated bel ow,

Al l egheny’s notion for prelimnary injunction will be deni ed.

BACKGROUND

Hi |l man and the Medical Coll ege of Pennsylvania (“MCP"),
Al'l egheny’ s predecessor, entered into a Licensure and Managenent
Agreenent (the “Managenent Agreenent”) dated Septenber 3, 1991,
anended in February, 1993 and Cctober, 1996. As MCP' s successor,

Al | egheny i s bound by the Managenent Agreenent. (Managenent



Agreenment § 17.d, attached as Ex. 1 to PItff.’s Brief). Under
the terns of the Managenent Agreenent, Allegheny has “ful
authority to operate and nanage [the H Il man facility] and to
take all such actions and carry on all such activities as shal
be usual and customary in the operation of healthcare
facilities.” (ld. Y 1.a).

The Managenent Agreenent states that Allegheny will “use its
best efforts not to layoff or otherwi se term nate the enpl oynent
of any enpl oyee,” except as necessary to operate Hllmn in an
economcally efficient manner. (1d. ¥ 3.9). Any dispute under
paragraph 3.g is subject to binding arbitration as provi ded under
t he Managenent Agreenent. (ld. ¥ 3.g.8).! “In the event of a
di sagreenent arising by reason of an action taken by [All egheny]
under this Agreenent with respect to enployees of [H Il man], any
such dispute will be resolved pursuant to the voluntary | abor
arbitration rules of the Anerican Arbitration Association.” (lLd.
1 3.c¢c). The Managenent Agreenent only contenpl ates binding
arbitration under Anmerican Arbitration Association (“AAA’) rules.
(ld. T 12).

The Managenent Agreenent contenpl ated the existence of

col |l ective bargai ning agreenents between the Union and Al |l egheny

! Paragraph 3.9g.8 actually states that any di sputes under
par agraph “4.9” are subject to binding arbitration. The
Managenent Agreement contains no § 4.9, and the parties agreed at
the prelimnary injunction hearing that “4.g9” is a typographical
error; the provision should refer to T 3.g.
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for HIllmn. Allegheny agreed to abide by any then-existing
col | ective bargaining agreenents and negotiate in good faith wth
the Union “for the rendition of future services at [H ||l man], and
W th respect to wages, benefits, and working conditions of
enpl oyees of [Hllman].” (1d. ¥ 3.e).

The Union entered into a Collective Bargai ni ng Agreenent
with HIllmn (signed on its behalf by Allegheny) on May 14, 1997.
“Ful | power of discharge and discipline” remain with Al egheny,
as the operator of Hllmn. (Collective Bargaining Agreenent ¢
23). After discharge, the Union has the right to investigate and
demand arbitration according to the foll ow ng provision

All grievances and disputes arising in the Center shall

be adjusted if possible between the Union chairmn and

the Supervisor or other person in charge of the Center.

Such grievances shall be adjusted, whenever possible,

after working hours.... |If the parties are unable to

make such an adjustnent, the matter shall then be

referred to Robert E. Light, Esq., the Inpartial

Arbitrator for settlenment. The decision of the

I npartial Arbitrator shall be final and binding.
(ld. 1 27).

On May 4, 1998, after several nonths of negotiations between
Al | egheny and the Union about the possibility of voluntary
severances to acconplish Allegheny’'s operational requirenents,
Al | egheny laid off seven Hi |l man enpl oyees and reduced four full-

time enployees to part-tine status. (Conpl. § 12).

The foll owi ng day, May 5, 1998, Bernard Katz, Esq. (“Katz”),



counsel for the Union? contacted Robert Light, Esq.’s (“Light”)
of fice and arranged for an arbitration under the Collective
Bar gai ni ng Agreenent for May 8, 1998. (Katz Letter, attached as
Ex.6 to Conpl.).

Al | egheny, arguing that it had not received adequate notice
of the scheduled arbitration and there was no arbitrabl e dispute
under the Coll ective Bargai ni ng Agreenent because that agreenent
does not cover lay offs, objected to the May 8, 1998 arbitration
before Light. Light and the Union declined to postpone the
schedul ed arbitration while the parties attenpted to resolve
whet her the arbitration of reduction in work force is governed by
the procedures set forth in the Managenent Agreenent (AAA
arbitration) or the Collective Bargai ning Agreenent (Light
arbitration). Allegheny then filed this action with a petition
for TRO on May 8, 1998. The Energency Judge granted All egheny’s
petition for TRO the sanme day. This court held a hearing on

Al | egheny’ s petition for prelimnary injunction on May 15, 1998.

2 Katz represents both the Union and the Hillman facility
itself. As the court stated during the prelimnary injunction
hearing, Katz’s sinultaneous representation of both enpl oyees and
their enployer raises serious concerns of conflict of interest.
Katz has assured the court that, in this instance, the positions
of Hillman and the Union are in conplete agreenment and no
conflict exists. Because of the potential conflict between
Hi |l man and Al |l egheny concerning the conflicting arbitration
duties inposed on Allegheny as Hllman's agent, the court does
not agree that no potential conflict exists between the Union and
H |l man. However, Allegheny did not nove to recuse Katz so the
court permtted his representation of both Hi |l nman and the Union.
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DI SCUSSI ON

The Norris-LaGuardia Act (the “Act”), 29 U S.C. § 101, et
seq., governs |abor disputes. A |labor dispute involves “any
controversy concerning terns or conditions of enploynent, or
concerning the association or representation of persons in
negotiating, fixing, maintaining, changing, or seeking to arrange
terms or conditions of enploynent, regardl ess of whether or not
the disputants stand in the proximte relation of enployer and
enpl oyee.” 29 U . S.C. 8§ 113(c). There is no question discharge
or work-reduction of several enployees is a “labor dispute” under
t he Act.

Congress has expressed an intent to limt federal court
jurisdiction to issue |abor injunctions.

No court of the United States, as defined in this

chapter, shall have jurisdiction to i ssue any

restraining order or tenporary or permanent injunction

in a case involving or growi ng out of a | abor dispute,

except in a strict conformty wth the provisions of

this chapter; nor shall any such restraining order or

tenporary or permanent injunction be issued contrary to

the public policy declared in this chapter.

29 U.S.C. § 101.
When litigants are parties to a | abor contract containing an

arbitration clause, a presunption of arbitrability arises. See

Lukens Steel Co. v. United Steelwrkers of Am, 989 F.2d 668, 673

(3d Cir. 1993). “The overriding purpose of federal |abor lawis
to allow the parties, to the extent possible, to settle their own

di sputes in accordance with their contractual agreenments.”
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Uni ted Tel eqraph Wrkers v. Western Union Corp., 771 F.2d 699,

704 (3d Cir. 1985).
A federal court may only enjoin a |labor arbitration after

maki ng the follow ng findings:

(a) That unlawful acts have been threatened and will be
comm tted unl ess restrai ned or have been commtted and
will be continued unless restrained ...;:

(b) That substantial and irreparable injury to
conplainant’s property will follow

(c) That as to each itemof relief granted greater
injury will be inflicted upon conpl ai nant by the deni al
of relief than will be inflicted upon defendants by the
granting of relief;
(d) That conpl ai nant has no adequate renedy at |aw, and
(e) That the public officers charged with the duty to
protect conplainant’s property are unable or unwilling
to furnish adequate protection
29 U S.C 8 107. *“Strict adherence to the Act’s procedures is
not a nmere matter of form A district court has no jurisdiction
under the Norris-LaGuardia Act to issue a |abor injunction

W t hout adhering to the explicit terns of the Act.” United

Tel egraph Workers, 771 F.2d at 704.

“[Alrbitration should not be denied unless it nmay be said
W th positive assurance that the arbitration clause is not
susceptible of an interpretation that covers the asserted
di spute. Doubts should be resolved in favor of

coverage.” AT&T Technologies, Inc. v. Communications Wrkers of

Am , 475 U. S. 643, 650 (1986); see Steelworkers v. Warrior & Gulf




Navi gation Co., 363 U S. 574, 582-83 (1960); Pai neWebber, Inc. v.

Hart mann, 921 F.2d 507, 513 (3d Cir. 1990); E.M Di agnostic Sys.,

Inc. v. International B hood of Teansters, Chauffeurs,

War ehousenen & Hel pers, 812 F.2d 91, 95 (3d G r. 1987).

Al | egheny has produced no evidence the Union is engaged in
illegal activity. The only action taken by the Union is a
request under the Collective Bargai ning Agreenent for arbitration
before Light. It seens |likely the Collective Bargaining
Agreenent, rather than the Managenent Agreenent, provides for
arbitration of at least part of this dispute. The Collective
Bar gai ni ng Agreenent, entered into by the Union and H Il man (with
Al | egheny representing Hllman as its agent) several years after
Al | egheny and Hi Il man signed the Managenent Agreenent, states it
applies to “discharges.” (Collective Bargai ning Agreenent | 23).
Here, All egheny discharged at | east several workers although it
reduced others to part-tine status for budgetary reasons.

Al | egheny argues that lay offs are nore specifically
addressed in the earlier Managenent Agreenent, but the nore
recent Collective Bargai ning Agreenent supersedes any
i nconsi stent | anguage in the Managenent Agreenent. See In re

Klugh’s Estate, 66 A 2d 822, 825 (Pa. 1949). The Managenent

Agreement expressly states that Al egheny will not lay off
workers in violation of a valid collective bargaini ng agreenent

with the Union, (Managenent Agreenent  3.9g.7); Allegheny agreed



in the Managenent Agreenent to conply with any subsequent
col | ective bargaining agreenents. |If the nore recent Collective
Bar gai ni ng Agreenent applies to this |abor dispute, there is no
illegal Union activity to enjoin.

Al | egheny also has failed to showthat it wll suffer
irreparable injury if the Light arbitration is not enjoined.
Al | egheny on behalf of H Il man may have the opportunity to argue
before Light that there is no arbitrabl e dispute under the
Col | ective Bargaining Agreenent.® After Light's ruling, if there
is no voluntary conpliance by the |osing party, the successful
party may seek conpliance in district court. An arbitration
award may be set aside if the arbitrator exceeded the scope of
his authority or was not inpartial. See 9 U S.C. 8 10. *“The
reluctant party to the arbitration therefore retains its right to
a judicial determnation of the arbitrator’s jurisdiction; it
Wil sinply cone after the arbitration rather than before.”

Canpi ng Construction Co. v. District Council of Iron Wrkers, 915

F.2d 1333, 1347-48 (9th Cr. 1990), cert. denied, 500 U S. 953

(1991).

31t is unclear what position Hillman takes in the dispute
bet ween the Union and Hill man over All egheny’s enpl oynent
actions. As the agent of Hillman, Allegheny m ght be precl uded
fromarguing a position contrary to Hllman’s. Allegheny signed
the Coll ective Bargai ning Agreenment as Hi |l man’s agent, but
Al'l egheny may be the real party in interest to the Collective
Bar gai ni ng Agreenment and not be bound by the position of H |l nman
regarding the arbitration. This issue will be for the arbitrator
in the first instance.
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Al | egheny has al so sought an Order conpelling Hllman to
arbitrate under the Managenent Agreenent. Counsel for H Il man
stated at the prelimnary injunction hearing that it has no
opposition to proceeding to arbitrati on under the Managenent
Agreenent on issues unrelated to the present work force
reduction. Allegheny may proceed to arbitration of disputes with
H Il man about the application of the Managenent Agreenent to |ay
of fs and reductions in wrk force. However, this court wll not
conpel arbitration under the Managenent Agreenent because
Al | egheny, as Hillman’s agent, subsequently entered into the
Col |l ective Bargai ning Agreenent and knew it superseded the prior
arbitration provisions of the Managenent Agreenent. All egheny
may be able to argue before Arbitrator Light that he does not
have jurisdiction to entertain this arbitration, but Light wll
have the opportunity to nmake that determ nation. Allegheny’s
petition for prelimnary injunction will be denied.

Because Al | egheny has sought no relief other than an
injunction, this action will be marked cl osed. An appropriate

O der foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEGHENY UNI VERSI TY MEDI CAL : CIVIL ACTI ON
PRACTI CES :

V.

SI DNEY H LLMAN MEDI CAL CENTER and

PH LADELPH A JO NT BOARD, Uni on of

Needl etrades, Industrial & Textile :

Enpl oyees : NO. 98-2414

ORDER

AND NOW this 19th day of May, 1998, upon consideration of
plaintiff Allegheny University Medical Practices petition for
prelimnary injunction, defendants Sidney Hi |l man Medi cal
Center’s and Phil adel phia Joint Board, Union of Needl etrades,

I ndustrial & Textile Enployees’ response thereto, and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Plaintiff's petition for prelimnary injunction is
DENI ED

2. The tenporary restraining order entered on May 8, 1998
i s VACATED.

3. The Cerk of Court is directed to mark this action
CLOSED.

Norma L. Shapiro, J.



